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Pursllant to Section 13320 of California Water Code and Section 2050 of Title 23 of the
California Code of Regulations (CCR), California Sportfishing Protection Alliance ("CSPA" or

"petitioner") petitio.ns the State Water ResoUrces Control Board(State Board) to review and

vacate the final decision of the California Regional Water Quality Control Board for the Central
Valley Region ("Regional Board") in adopting Waste Discharge Requirements (NPDES NO.
CA0079987) for Maxwell Public Utilities.District Wastewater Treatment Plant, on 5 February

2009. See Order No. R5-2009-0009. The issues raised in this petition were r?-ised intimely
written comments.



1. NAME AND ADDRESS OF THE PETITIONERS:

'California Sportfishing Protection Alliance
3536 Rainier Avenue
Stockton, California 9'5204
Attention: Bill Jennings, Executive Director

2. THE SPECIFIC ACTION OR INACTION OF THE REGIONAL BOARD
WmCH THE STATE BOARD IS REQUESTED TO REVIEW AND A
COPY OF ANY ORDER OR RESOLUTION OF THE REGIONAL BOARD
WmCH IS REFERRED TO IN THE PETITION: '

Petitioner seeks review of Order No. R5-2009-0009, Waste Discharge Req-qirements (NPDES
NO. CA0079987) for the Maxwell Public Utilities District Wastewater Treatment.Plant. A copy
of the adopted Order is attached as Attachment No, 1.

3. THE DATE ON WHICH THE REGIONAL'BOARD ACTED OR
REFUSED TO ACT OR ON WHICH THE REGIONAL BOARD WAS
REQUESTED TO ACT:

5 February 2009

,4. A FULL AND COMPLETE STATEMENT ,OF THE REASONS THE
ACTION OR FAILURE TO ACT WAS INAPPROPRIATE OR
IMPROPER:

CSPA submitted a detailed coniment letter on 28 Deceinber 2008. That letter and the following
. comments set forth in detail the reasons and points and authorities why CSPAbelieves the Order
fails to comportwith statutory and regulatory requirements; The specific reasons the adopted
Orders are improper are:

A. The Permit contains Effluent Limitations less stringent than the existing permit
contrary to the Antibacksliding requirements of the Clean Water Act and Federal
Regulations, 40 CFR 122.44 (1)(1).

Under the Clean Water Act (CWA), point source dischargers are required to obtain federal
discharge'(NPDES) permits and to comply with water quality based effluent limits (WQBELs) in
NPDES pennits sufficient to makeprogress toward the achievement of water quality standards
or goals, The antibacksliding and antidegradation rules clearly spell out the interest of Congress
in achieving the CWA's goal of continued progress toward eliminating all pollutant discharges.
Congress clearly chose an overriding environmental interest in Clean water through discharge
reduction, imposition of technological controls, and adoption of a rule against relaxation of
limitations once they are established.
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Upon pennit reissuance,lTIodification, or renewal, a discharger may seek a relaxation ofpennit
. limitations. However, according to the CWA, relaxation of a WQBEL is pennissible only if the
requirements of the antibacksliding rule are met. The antibacksliding regulations prohibit EPA
from reissuing NPDES permits containing interim effluent limitations, standards or conditions
less stringent than the final limits contained in the previous pennit, with limited exceptions.
These regulations also prohibit, with some exceptions, the reissuance of pennits originally based
on best professional judgment (BPJ) to incorporate the effluent guidelines promulgated under
CWA §304(b), which would result in limits less stringent than those in the pre,:,ious BPJ-based
pennit. Congress statutorily ratified the general prohibition against backsliding by enact~g

§§402(0) and 303(d)(4) under the 1987 Amendments to the CWA. The amendments preserve
present pollution control levels achieved by dischargers by prohibiting the adoption of less
stringent effluent limitations than those already contained in their discharge pennits, except in
certain narrowly defined circumstances.

When attempting to backslide from WQBELs under either theantidegradation rule or an .
exception to the antibacksliding rille, relaxed pennit limits must not result in a violation of
applicable water quality standards. The general prohibition against backsliding found in
§402(0)(l) of the Act contains several exceptions. Specifically, under §402(0)(2), a permit may
be renewed, reissued, or modified to contain a less stringent effluent limitation applicable to a
pollutant if.. (A) material and substantial alterations or additions to the pennitted facilitY occurred
after pennit issuancewhichjustify the application of a less stringent effluent limitation;, (B)(i)
infonnation is available which was not available at the time ofpennit issuance (other than,

. revised regulations, guidance, or test methods) and whichwOlild have justified the application of
a less stringent effluent limitation at the time ofpermit issuance; or (ii) the Administrator

.detennines that technical mistakes or mistaken interpretations of law were made in issuing the
. permit under subsection (a)(l)(B) of this section; (C) aless stringent effluent limitation is

necessary because of events over which the pennittee has no control and for whichthere is no .
reasonably available remedy [(e.g., Acts of God)]; (D) the pennittee has received a pemlit '
modification under sectioil1311(c), 1311(g), 1311(h), 1311(i), 1311(k), 1311(n), or 1326(a) of
this title; or (E) thepennittee has installed the treatment facilities required to meet the effluent
limitations in the previous pennit, and has properly operated and maintained the facilities, but
has nevertheless been unable to achieve the previous effluent limitations, in which case the
limitations in the reviewed, reissued, or modified pennit may reflect the level ofpollutant control

actually achieved (but shall not be less stringent than required by effluent guidelines in effec~ at
the time ofpennit renewal, reissuance, or modification).

Even if a discharger can meet either the,requirements of the antidegradation rule uilder
§303(d)(4) or one of the statutory exceptions listed in §402(0)(2), there are still limitations as to .
how far a permit may be allowed to backslide. Section 402(0)(3) acts as a floor to restrict the
extent to which BPJ and water qliality~basedpermit limitations may be relaxed under the
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. antibacksliding rule. Under this subsection, even if EPA allows a pennit to backslide from its

previous pennit requirements, EPA may never allow the reissued pennit to contain effluent

limitations which are less stringent than the current efflue.nt limitation guidelines for that

pollutant, or which would cause the receiving waters to violate the applicable state water quality

standard adopted under the authority of §303,49.

Federal regulations 40 CFR 122,44 (1)(1) have been adopted to implement the antib~cksliding

requirements of the CWA:

. . .

(1) Reissued pennits. (1) Except as provided in paragraph (1)(2) ofthis section when a .
pennit is renewed or reissued, interim effluent limitations, standards or conditions must
be at least as stringent as the final effluent limitations, standards, or conditions in the
previous pennit (unless the circumstances on which the previous pennit was based have
materially and substantially changed since the time the pennit was issued and would
constitute cause for pennit modification or revocation and reissuance under Sec. 122.62,) .

(2) In the case of effluent limitations· established on the basis of Section 402(a)(1)(B) of
the CWA,' a pennit may not be renewed, reissued, or modified on the basis of effluent
guidelines promulgated under section 304(b) subsequent to the original issuance of such
petmit, to contain effluent limitationswhich are less stringent than the comparable
effluent limitations in the previous.pennit.

(i) Exceptions--A pennit with respect to which paragraph (1)(2) of this section applies
may be renewed, reissued, or modified to contain a less stringent effluent limitation
applicable to a pollutant, if:

(A) Material and substanti,al alterations or additions to the pennitted facility
occurred after permit issuance which justify the application of a less stringent
effluent l,imitation;
(1;3)(1) Infonnation is available which was not available at the time ofpennit '
issuance (other than revised regulations, guidance, or test methods) and which
would have justified the application of a less stringent effluent limitation at the
time, ofpennit issuance; or (2) The Administrator detennines that technical
mistakes or mistaken interpretations of law were made in issuing the pennit under
section 402(a)(1)(b);
(C) A less stringent effluent limitation is necessary because of events over which"
the pennittee has no control and for which there isno reasonably available
remedy;
(D) Thepentlittee has received a pennit modification under section 301(c),
30l(g), 301(h), 30l(i), 301(k), 301(n), or 316(a); or
,(E) The pennittee has installed the treatment facilities required to meet the
effluent limitations in the previous pennit and has properly operated and
maintained the facilities but has nevertheless been unable to achieve the previous
effluent limitations,in which case the limitations in the reviewed, reissued, or
modified permit may reflect the level ofpollutant control actually achieved (but
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shall not be less stringent than required by effluent guidelines in effect at the time
ofpennit renewal, reissuance, or modification).

(ii) Limitations. In no event maya pennit with respect to which paragraph (1)(2) of this .
section applies be renewed, reissued, or modified to contain an effluent limitation which
is less stringent than required by effluent guidelines in effect at the time the,pennit is
renewed, reissued, or modified. In no event may such a pennit to discharge into waters be .
renewed, issued, or modified to contain a less stringent effluent limitation if the
implementation of such limitation would result in a violation of a water quality standard
under section 303 applicable to such waters.

Sections 402(0)(2) and 303(d)(4) ofthe CWA and 40 CFR 122.44(1) prohibit backsliding in
NPDES pennits. These anti-backsliding provision~ require effluent limitations in a reissued
permit to be as stringent as those in the previous pennit, with some exc·eptions where limitations
may b~ relaxed. All effluent limitations in this Order are at least as stringent as the effluent
limitations in the previous Order." Specifically, the existing Order, No. R5-2002-0022,
contained the following Effluent Limitations which have been removed:

• The turbidity Effluent Limitations from the existing Order have been moved to
Construction, Operation and MaintenaIl;ce Specification No.4, Turbidity; "The

. Discharger shall operate the treatment system to insure that turbidity shall not
exceed 2 NTU as a daily average; 5 NTU more than 5 percent of the time within a
24 hour period; and 10 NTU, at anytime." The Pennit Fact Sheet discusses

Pathogens and.states that the previous Order established Effluent Limitations for
turbidity. Turbidity limitations ate maintained in the Pennit but have been moved
to "Special Provisions", they are rio longer Effluent Limitations. The Fact Sheet
Pathogen discussion states that infectious agents in sewage are bacteria, parasites
and viruses and that tertiary treatment is necessary to effectively remove these
agents. This discussion also states that turbidity limitations were originally
established: " ... to ensure that the treatment system was functioning properly and
could meet the limits for total colifonn organisms. This discussion is incorrect.
First; colifonn organism limitations are also an indicator parameter of the '
effectiveness of tertiary treatment. The colifonn limitations in the proposedand
past Permit are significantly lower than the Basin Plan Water Quality Objective
and are based on the level of treatment recommended by the California
Department of Public Health (DPH). Second; both the colifonn limitations and
turbidity are recommended by DPH as necessary to protect recreational and
irrigated agricultural beneficial uses of the receiving water. Turbidity has no
lesser standing than colifonn organisms in the DPH recommendation. Section
122.44(d) of40 CFR requires that pennits include water quality-based effluent
limitations (WQBELs) to attain and maintain applicable numeric and narrative
water quality criteria to protect the beneficial·uses of the receiving water. There
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are no limitatIons for viruses and parasites ill the Permit which the Regional
Board has indicated are necessary to protect the contact recreation and irrigated
agricultural uses of the receiving water. Both coliform and turbidity limitations
are treatment effectiveness indicators that the levels of bacteria viruses and
parasites are adequately removed to protect the beneficial uses. Special
Provisions are not Effluent Limitations as required by the Federal Regulations..
The turbidityEffluent Limitations must be restored in accordance with the Clean
Water Act and Federal regulations 40 CFR 122.44 (1)(1).

The only rational that can explain·moving the turbidity from Effluent·Limitations
to Provisions is to protect Dischargers from mandatory minimumpenalties as
prescribed by the California Water Code, Section 13385. It is doubtful that it was
intent of the legislature in· adopting the mandatory penalty provisions to have the

Regional Boards
delete Effluent Limitations from permit to avoid penalties.

• The Effluent Limitation requiring wastewater shall be oxidized, coagulated,
filtered, and adequately disinfected pursuant to the California Department of
Public Health (DPH, formerly known as California Department of Health
Services or DHS) reclamation criteria, California Code of Regulations, Title 22,
Division 4, Chapter 3, (Title 22), or equivalent, has been moved to "Other Special·
Provisions". .

• The e~isting NPDES permit (R5-200-) for this facility contains Effluent
Limitations for settleable solids (SS). The most importantphysical characteristic

ofwastewater is its total solidscontent.SS are an approximate:rneasure of the
quantity of sludge that will be removed. by sedimentation. Low, medium and high
strengthwastewater~will generally contain 5 mIll, 10 mUI and.20 mIll of SS,
respectively. Knowledge of SS parameters is ci-itical for proper wastewater
.treatment plant design,· evaluating sludge quantities, operation and
troubleshooting. Excessive SS in the effluent discharge are typically indicatiye of

. process upset or overloading of the system: Failure to limit and monitor for SS
limits the regulators ability to assess facility operations and determine .
compliance. Settleable matter is a water quality objective in the Basin Plan.
Failure to include an Effluent Limitations for SS threatens to allow violation of
the settleable matter receiving water limitation. As such, there is a reasonable
potential for settleable solids to exceed the Basin Plan's water quality standard
and Effluent Limitations are required in accordance with 40 CFR 122.44. We

.would have applauded the operators if indeed they did not violate the SS
limitation during the life of the existing permit; this would not however remove
the reasonable potential to cause exceedances in the future during system upsets
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or overloading; this also does not constitute "new" infonnation as is required

under the Antibacksliding regulations. However, Table F-2 shows that the

discharge did indeed exceed the settleable solids limitation with a maximum
effluent concentration of 1.5 mllI.

B. The Permit does not contain an Effluent Limitation for oil and grease in violation of
Federal Regulations 40 CFR 122.44 and California Water Code Section 13377~

The Pennit is for a domestic wastewater treatment plant. Domestic wastewater treatment plants,
by their nature, receive oil and grease in concentrations from home cooking and restaurants that

present a reasonable potential to exceed the Basin Plan water quality objective for oil and grease
. (Basin Plan III-5.00) .. Confinnation sa,mpling is not necessary to establish that domestic

wastewater treatment systems contain oil and grease in concentrations that present a reasonable

.potential to exceed the water quality objective. It is not unusual for sewerage systems 'to allow. .

groundwater cleanup systems, such ~$ from leaking undergroUnd tanks, to discharge into the

sanitary sewer. GroUndwater polluted with petroleun1 hydrocarbons can also infiltnite into the

collection system as easily as sewage exfiltrates. The Central Valley Regional Board has a long

established history of including oil and grease limitations in NPDES permits at 15 mg/l as a daily
maximum and 10 mg/l as a monthly average, which has established BPTC for POTWs.

The CalifomiaWater Code (CWC), Section 13377 states in part that: " ... the state board or the

regional boards shall,.. .issue waste discharge requirements ...~hich apply and ensure compliance
with ...water quality control plans, or for the protection of beneficial uses... " Section 122,44(d)

of 40 CFR requires that pennits include water quality-based effluent limitations (WQBELs) to

attain and maintain applicabie numeric and narrative water quality criteria to protect the

beneficial uses of the receiving water. Where numeric water quality objectives have not been

established, 40 CFR §122,44(d) specifies that WQBELs may be established using USEPA

criteria guidance under CWA section 304(a), proposed State criteria or a State policy interpreting

narrative criteria supplementedwith other relevant infonnation, or an indicator parameter. US

EPA has interpreted 40 CPR 122,44(d) in Central Tenets ofthe National Pollutant Discharge

Elimination System(NPDES) Permitting Program (Factsheets and Outreach Materials,

08/16/2002) that although States wi11likely have unique implementation policies there are

certain tenets that may not be waived by State procedures. These tenets include that "where the

preponderance of evidence clearly indicates the potential to cause or contribute to an exceedance

of State water quality standards (even though the data may be sparse or absent) a limit MUST be

included in the pennit." Failure to include an effluentlimitation for oil and grease in thePennit
. violates 40 CFR 122,44 and cwe 13377.

C. The proposed Permit does not contain enforceable Effluent Limitations for chronic
toxicity and therefore does not comply with the Basin Plan, Federal Regulations, at
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40 CFR 122.44 (d)(l)(i) and the Policy for Implementation ofToxics Standards for
Inland Surface Waters, Enclosed Bays, and Estuaries ofCalifornia (SIP).

Proposed Pennit, State Implementation Policy states that: "On March 2,2000, the State Water
Board adopted the Policy for Implementation ofToxics Standards for Inland Surface Waters,
Enclosed Bays, andEstuaries ofCalifornia (State Implementation Policy or SIP). The SIP
became effective on April 28, 2000. with respect to the priority pollutant criteria promulgated for
Cal~fornia by the USEPA through the NTR and to the priority pollutant objectives established by
the Regional Water Board in the Basin Plan. The SIP became effective on May 18, 2000 with
respect to the priority pollutant criteria promulgated by the USEPA through the CTR. The. State .
Water Board adopted amendmerits to the SIP on February 24,2005 that became effective on July

13,2005. The SIP establishes implementation provisions for priority pollutant criteria and
objectives and provisions for chronic toxicity control. Requirements of this Order implement the
SIP."

The SIP, Section 4, Toxicity Control Provisions, Water Quality-Based Toxicity Control, states
that: "A chronic toxicity effluent limitation is required in permits for all dischargers that will
cause, have a reasonable potential to cause, or contribute to chronic toxicity in receiving waters."
The SIP is a state Policy and CWC Se~tions 13146 and 13247 require that the Board in carrying
out activities which affect water quality shall comply with state policy for water quality control
unless otherwise directed by statute, in which case they shall indicate to the State Board in
writing their authority. for not complying with such policy.

.Federal regulations, at 40 CFR 122.44 (d)(1 )(i), require that limitations must control all
pollutants or pollutant parameters which the Director detennines are or may be discharged at a
level which will cause, or contribute to an excursion above any State water quality standard,
including state narrative criteria for water quality. There has been no argument that domestic
sewage contains toxic. substances and presents a reasonable potential to cause toxicity if not
properly treated and discharged. The Water Quality Control Plan for the Sacramentol San
Joaquin River Basins (Basin Plan)"Water Quality Objectives (Page III-8.00) for Toxicity is a
narrative criteria which states that all waters shall be mairitained free of toxic substances in

. concentrations that produce detrimental physiological responses in human, plant, animal, or
aquatic life. The Proposed Permit contains a narrative Effluent Limitation prohibiting the
discharge of chronically toxic substances: however aCompliance Determination has been added
to the proposed Pennit: "Compliance with the accelerated monitoring and TRE/TIE provisions of
Provision VLC.2.a shall constitute compliance with effluent limitations contained in sections
IV.A.1.d and IV.B.1.d of this Order for chronic whole effluent toxicity ". The Compliance
Determination nullifies the Effluent Limitation and makes toxic discharges unenforceable.. . .

The proposed Permit requires that: "2. Special Studies, Techni~al Reports and Additional
MonitoringRequirements Chronic Whole Effluent Toxicity. For compliance with the Basin
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Plan's narrative toxicity objective, this Order requires the Discharger to conduct chronic whole
effluent toxicity testing, as specified in the Monitoring and Reporting Program."

The Basin Plan narrative Toxicity Objective states that: "All waters shall be '~aintainedfree of
toxic substances in concentrations that produce detrimental physiological responses in human,

plant,or aquatic life. This objective applies regardless of whether the toxicity is caused by a
single substance or the interactive effect ofmultiple substances. Compliance with this objective

will be detennined by analyses of indicator organisms, species diversity, population density,
growth anomalies,. and biotoxicity tests of appropriate duratio~ or other methods as specified by
the Regional Board."

According to the Basin Plan toxicity sampling is required to determine compliance with the
requirement that all waters be maintained free of toxic substances. Sampling does not equate

with 'or ensure that waters are free of toxic substances. The Tentative Permit requires the
Disch,arger to conduct an investigation of the possible source.s of toxicity if a threshold is
exceeded. This language is not a limitation and essentially eviscerates the Regional Board;s
authority, and the authority granted to third parties under the Clean Water Act, to fmd the
Discharger in violation for discharging chronically toxic constituents. An enforceable effluent

limitation for chronic toxicity must be included in the Order.

D. The Permit fails to include a final Effluent Limitation for electrical conductivity
(EC) that is protective of the beneficial uses of the receiving water despite a clear

,reasonable potential to exceed water quality standards contrary t.o Federal
regulations 40 CFR 122.44.

The Pefl1J,it requires that: "Effective immediately, the electrical conductivity of the discharge
shall not exceed 2000 ,--mhos/em as an annual average."

Federal Regulations, 40 CFR 122.44 (d)(i), requires that; "Limitations t,TIust control all

pollutants or pollutant parameters (either conventional, nonconventional, or toxic pollutants)
. which the n"irector determines are' or may be discharged at a level which will cause, have the
reasonable potential to cause, or contribute to an excursion above any State water quality
standard, including State narrative criteria for water quality." There is no provision in the

Federal Regulations for an ,"interim" effluent limitation.

The Basin Plan states, on Page 1II-3.00 Chemical Constituents, that "Waters shall not contain
constituents in concentrationsthat adversely affect beneficial uses." The Basin Plan's "Policy

for Application of Water Quality Objectives" provides that in implementing narrative water

quality objectives? the Regional Board will consider numerical criteria and guidelines developed
by other agencies and organizations. This application of the Basin Plan is consistent with

.Federal Regulations, 40CFR 122.44(d).
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, For EC, Ayers R.S. and D. W. Westcott, Water Qualityfor Agriculture, Foodand Agriculture
Organization ofthe United Nations - Irrigation and Drainage Paper No. 29, Rev: 1, Rome

, (l985), levels above 700 ""mhos/em will reduce crop yield for sensitive plants. The University

of California, Davis Campus, Agricultural Extension Service, published a paper, dated 7 January
1974, stating that there will not be problems to crops associated with salt if the EC remains

below 750 ""mhos/em.

The discharge ofEC or TDS may exceed water quality objectives for each designated beneficial'

use:

AGR:

IND:

The Basin Plan states, on Page III-3.00 Chemical Constituents, that "Waters
shall not contain constituents in concentrations that adversely affect
beneficial uses." The Basin Plan's "Policy for Application of Water Quality
Objectives" provides that in implementing narrative water quality
objectives, the Regional Board will consider numerical criteria and
guidelines developed by other agencies and organizations., This application

ofthe Basin Plan is consistent with Federal Regulations, 40CFR 122.44(d).,
For EC, AyersR.S. and D. W. Westcott, Water Quality for Agriculture, Food

and Agriculture Organization ofthe United Nations - Irrigation ,and

DrainagePaper No. 29, Rev. 1, Rome (1985), levels above 700 ""mhos/em

will reduce crop yield for sensitive plants. The State Water Resources,
Control Board's Irrigation with Reclaimed Municipal Waste (July 1984) and
McKee and Wolf(1971 Water Quality Criteria), state that waters with TDS
above 2,100 mg/l are unsuitable for any irrigation undermost conditions.

McKee. and Wolf(1971 Water Quality Criteria) lists the limiting TDS

concentrations for numerous industrial uses in mg/l; boiler feed water'50­
3000, brewing 500-1000, canning 850, general food processing 850 and
paper manufacturing 80-500.

COLD/l\lIGRlSPWN: In a Biological Significance document sent to the Regional
, Board regarding the Musco Olive facility, dated November

1sl 2006, James M. Harrington, Staff Water Quality Biologist

with the CaliforniaDepartrnent ofFish and Game, citing

McKee and Wolf (1971 Water Quality Criteria) wrote that:
"Surveys of inland fresh waters indicates that good mixes of
fish fauna are found where conductivity valu~s range
between 150 and 500 umhos/cm. Even in the most alkaline
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waters, the upper tolerance limit for aquatic life is

approximately 2000 umhos/cm."

The beneficial uses of receiving streams may be degraded by salt concentrations in wastewater

discharges and Federal Regulation, 40 CFR 122.4 (a), (d)and (g) require that no permit may be

issued when the conditions ofthe permit do not provide for compliance with the applicable

requirements of the CWA, or regulations promulgated under the CWA, when imposition of

conditions cannot ensure compliance with applicable water quality requirements and for any

discharge inconsistent with a plan or plan amendment approved under Section 208(b) of the

CWA. California Water Code, section 13377, requires that: "Notwithstanding any other

provision of this division, the state board and the regional boards shall, as required or authorized

by the Federal Water Pollution Control Act, as amended, issue waste discharge and dredged or

fill material permits which apply and ensure compliance with all applicable provisions of the act

and acts amendatory thereof or supplementary, thereto, together with any more stringent effluent

. standards or limitations necessary to implement water quality control plans, or for the protection

of beneficial uses, or to prevent nuisance." TheRegion 5 Permits does not protect the beneficial

uses of the receiving streamand therefore does not comply with the requirements ofFederal

Regulations and the California Water Code.

The Central Valley Basin Plan, page IV-I5.00, contains a Controllable Factors Policy which

states that: "Controllable water quality factors are not allowed to cause further degradation of

.water quality in instances where other factors have already resulted in water quality objectives

being exceeded. Controllable water quality factors are those actions, conditions, or

circumstances resulting from human activities that may influence the quality of the waters of the

.State, that are subject to the authorityof the State Water or Regional Water Board, and that may

be reasonably controlled."

The wastewater discharge average EC level is 1770 Ilmhos/cm and the maximum observed EC

was 4030 Ilmhos/cm. Clearly the discharge exceeds the MCLs forEC presenting a reasonable
potential to exceed the water quality objective. The Permit contains an.interim effluent

limitation for EC of 2,000 Ilmhos/cm, as an annual average. The proposed EC limitation clearly
exceeds the agricultural water quality goal for EC. The proposed Order fails· to~stablish an

effluent limitation for Ee that are protective of the Chemical Constituents water quality

objective. The City' s ~astewater discharge increases concentrations ofEe to unacceptable

concentrations adversely affecting the agricultl!ral beneficial use. The available literature

. regarding safe levels of EC for irrigated agriculture mandate that an Effluent Limitation for EC is

necessary to prote?t the beneficial use of the receiving stream in ac.cordance with the Basin Plan
'and Federal Regulations.
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E. The Effluent Limitation for specific conductivity (EC) is improperly regulated as an
annual average contrary to Federal Regulations 40 CFR 122.45 (d)(2) and common
sense.

Federal Regulation 40 CFR 122.45 (d)(2) requires that pennit for POTWs establish Effluent
. Limitations as average weekly and average monthly unless impracticable. The Pennit

establishes an interim Effluent Limitation for EC as an annual average contrary to the cited
Federal Regulation. Establishing the Effluent Limitation for BC in accordance with the Federal
Regulation is not impracticable; to the contrary the Central Valley Regional Board has a long

history ofhaving done so. Proof of impracticability is properlya steep slope and the Regional
Board has. not presented any evidence that properly and legally limiting EC i~ impracticable.

F. The Permit contains an inadequate antidegradation analysis that allows for
degradation of groundwater absent any analysis of best practicable treatment and
control of the discharge (BPTC) and the best interest of the people of California and
therefore does not comply with the requirements of Section 101(a) of the Clean
Water Act, Federal Regulations 40 CFR § 131.12, the State Board's
Antidegradation Policy (Resolution 68-16) and California Water Code (CWC)
Sections 13146 and 13247.

The Pennit, B. Groundwater Limitations, allows that: "i. Release of waste constituents from any. . . .

storage, treatment, or disposal component associated with the WWTP, in combination with other
sources, shaH not cause the underlying groundwater to contain waste constituents iIi.

. concentrations greater than background water quality. Any increase in total dissolved solids
(TDS) or electrical conductivity @ 25 DC (Ee) concentrations within the monitoring points,

when compared to background, shall not exceed the increase typically caused by the percohition
discharge of domestic wastewater, and shall not violate water quality objectives, impact

beneficial uses, or cause pollution or nuisance. ·For purposes of this limitation, the monitoring
points are the five existing groundwater monitoring wells within the property owned or .
controlled by the Discharger." The Permit further requires that: "Resolution No. 68-16 requires,

that the Discharger provide best practicable treatment or control prior to a discharge to
groundwater.lfmonitoring of the groundwater indicates that the discharge has caused an
increase in constituent concentrations, when compared to background, the Discharger is required
in Section VI.C.2.b of this Order to conduct a study of the extent of groundwater degradation."

.The Pennit allows for the degradation of groundwater to "the increase typically caused by the
percolation discharge of domestic wastewater". This allowance for degradation is allowed

absent any analysis of compliance with the Board's Antidegradation Policy.
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CWC Sections 13146 and 13247 require tha~ the Board in carrying out activities which affect
. -

water quality shall comply with state policy for water quality control unless otherwise directed

by statute, in which case they shall indicate to the State Board in writing their authority for not

complying with such policy. The State Board has adopted the Antidegradation Policy

(Resolution 68-16), which the Regionai Board has incorporated into its Basin Plan. The

Regional Board is required by the CWC to comply with the Antidegradation Policy.

.Section 101(a) of the Clean Water Act (CWA), the basis for the antidegradation policy, states

that the objective of the Act is to "restore and maintain the chemical,.biological and physical

integr:ity of the nation's waters." Section 303(d)(4) of the CWA carries this further, referring

explicitly.to the need for 'states to satisfy the antidegradation regulations at 40 CFR § 131.12

before taking actionto lower water quality. These ~egulations (40 CFR § 131.12(a» describe the

federal antidegradation policy and dictate tha:t states must adopt both a policy at least as' stringent

as the federal policy as well as implementing procedures.

Califomia;s antidegradation policy is composed ofboth the federal antidegradation policy and

the State Board's Resolution 68-16 (State Water ResoUrces Control Board, Water Quality Order
86-17, p. 20 (1986) ("Order 86-17); Memorandum from Chief Counsel William Attwater,

SWRCB to Regional Board Executive Officers, "federal Antidegradation Policy,"pp. 2, 18 (Oct.

7, 1987) (".St.ate Antidegradation Guidance"». As a state policy, with inclusion in the Water

QualityControl.Plan (Basin Plan), the antidegradation policy is binding on all of the Regional.

Boards (Water Quality Order 86-17, pp. 17-18).

Implementation of the state's antidegradation policy is guided by the State Antidegradation

Guidance, SWRCB-AdministrativeProcedures Update 90-004, 2 July 1990 ("APU 90-004")and

USEPA Region IX, "Guidance on Implementing the Antidegradatio.n Provisions of 40 CFR

131.12" (3 June 1987) (" Region IX Guidance"), as well as Water Quality Order 86-17.

The Regional Board must apply the antidegradation policy whenever it takes an action that will

lower water quality (State Antidegradation Guidance, pp. 3,5,18, and Region IX Guidance, .p.

1). Application of the policy does not depend on whether the action will actually impair·

beneficial uses (State Antidegradation Guidance, p. 6). Actions that trigger use of the

antidegradation policy include issuance; re'-issuance; and modification ofNPDES and Section

404 permits and waste discharge requirements, waiver ofwaste discharge requirements, issuance

.of variances, relocation of discharges, issuance 'of cleanup and abatement orders, increases in

dIscharges due to industrial production and/or municipal growth and/other sources, exceptions

from otherwise applicable water quality objectives, etc.·(~tate Antidegradation Guidance, pp. 7­

10, Region IX Guidance, pp. 2-3). Both the state' and federal polici~s apply to point and

nonpoint soUrce pollution (State Antidegradation Guidance p. 6, Region IX Guidance, p. 4).
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The State Board's APU 90-004 specifies guidance, to the Regional Boards' for implementing ~he

state and federal antidegradation policies and guidance. The guidance establishes a two-tiered
process for addressing these policies and sets forth two levels of analysis: a simple analysis and a
complete analysis. A simple analysis may be employed where a Regional Board determines that:
1) a reduction in water cjuality"willbe spatially localized or limited with respect to the
waterbody, e.g. confined to the mixing zone; 2) a reduction in water quality is temporally
limited; 3) a proposed action will produce minor effects which will not result in a significant
reduction of water quality; and 4) a proposed activity has been 'approved in a General Plan and
has been adequately subjected to the environmental and economic analysis required in an ElR.
A complete antidegradation analysis is required if discharges would result in: 1) a substantial
increase in mass emissions of a constituent; or 2) significant mortality, growth impairment, or
reproductive impairment of resident species. )Regional Boards are advised to apply stricter
scrutiny to non-threshold constituents, i.e., carCinogens and other constituents that are deemed to
present a: risk ,of source magnitude at all non~zero concentrations. If a Regional Board cannot
find that the above deterniinations can be reached, a complete analysis is required.

Even a minimal arttidegradation analysis would require an examination of: 1) existing'applicable
water quality standards; 2) ambient conditions in receiving waters compared to standards; 3)
incremental changes in constituent loading, both concentration and mass; 4) treatability; 5) best'

practicable treatment and control (BPTC); 6), comparison of the proposed increased loadings
relative to other sources; 7) anassessment ofthe significance of ch~nges in ambient water

" quality and 8) whether the waterbody was a ONRW. A minimal antidegradation linalysismust
also analyze whether: 1) such degradation is consistent with the maximum benefit to the people
of the state; 2) the activity is necessary to accommodate important economic or social
development in the area; 3) the highest statutory arid regulatory requirements and best
management practices for pollution control are achieved; and 4) resulting water quality is
adequate to protect and maintain existing beneficial uses. A BPTC technology analysis must be
,done on an individual constituent basis; while tertiary treatment may provide BPTC for
pathogens, dissolvedmetals may simplypass through.

The antidegradation analysis in the Permit is not simply deficient, it is literally nonexistent. The'
brief discussion of antidegradation requirements, in the Findings and FactSheet, consist only of
skeletal, unsupported, undocumented conclusory statements totally lacking in factual analysis,
The Permit does not include any analysis allowing for groundwater degradation or showing that
the surface water discharge is BPTC. The Tentative Permit fails to properly impleme~t the
Basin Plan's Antidegradation Policy and discuss that any groundwater degradation caused by the
percolation of domestic wastewater, that adversely affects beneficial uses; contain concentrations
of chemical constituents in excess of the drinking water !TIaximum contaminant levels' (MCLs),
taste- or odor l?roducing substances, and/or toxic substances is not exempt from the requirements
of CCR Title 27.
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G. The Permit fails to discuss California Code of Regulations (CCR) Titl~ 27 and
whether any exemption applies for a wastewater discharge that has degraded.
groundwater quality.

CCR Titk27, §20090. SWRCB - Exemptions: (CIS: §2511): The following activities shall be
exempt from the SWRCB-promulgated provisions·of this subdivision, so lOIig as·the activity
meets, and continues to meet, all preconditions listed: (a) Sewage-Discharges of domestic
sewage or treated effluent which are regulated by WDRs issued pursuant to Chapter 9, Division
3, Title 23 of this code, or for whichWDRs have been waived, and which are consistent with
applicable water quality objectives, and treatment or storage facilities associated with municipal
wastewater treatment plants, provided that residual sludges or soiid waste from wastewater
treatment facilities shall be discharged only in accordance with the applicable SWRCB­
promulgated provisions of this division. (b) Wastewater-Discharges ofwastewater to land,
including butnot limited to evaporation ponds, percolation ponds, or subsurface leachfields if the .
following conditions are met: (1) the applicable RWQCB has issued WDRs, reclamation
requirements, or waived such issuance; (2) the discharge is in compliance with the applicable
water quality control plan; and (3) the wastewater does not need to be managed according to
Chapter 11, Division 4.5, Title 22 of this code as a hazardous waste.

Region 5's Basin Plan
WATER QUALITY OBJECTIVES FOR GROUND WATERS
The following objectives apply to all groundwaters of the Sacramento and San JoaquinRiver
Basins, as the objectives are relevant to the protection of designated beneficial uses. These
objectives do not require improvement over naturally occurring background concentrations. The.
ground water objectives contained in this plan are not required by the federal Clean Water Act.

Bacteria
In ground waters used for domestic or municipal supply (MUN) the most probable number of
colifonn organisms over any seven-day period shall be less than 2.2/100 ml. .

Chemical Constituents
Ground waters shall not contain chemical constituents in concentrations that adversely affect
beneficial uses. At a minimum, ground waters designated for use as domestic or municipal
supply (MUN) shall not contain concentrations of chemical constituents in excess of the .
maximum contaminant levels (MCLs) specified in the following provisions of Title 22·ofthe
California Code of Regulations, which are incorporated by reference into this plan: Tables
6443 I-A (Inorganic Chemicals) and 6443I-B(Fluoride) of Section 64431, Table 64444-;\
(Organic Chemicals) of Section 64444, and Tables 64449-A (SecondaryMaximum ContaIhinant
Levels- Consumer Acc'eptance Limits) and 64449-B (Secondary Maximum Contaminant Levels-
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Ranges) of Section 64449. This incorporation-by-reference is prospective, including future
changes to the incorporated provisions as the changes take effect. At a mipimum, water
designated for use as domestic or municipal supply (MUN) shall not contain lead in excess of

'. .

0.015 mg/I. To protect all beneficial uses, the Regional Water Board may apply limits more
stringent than MCLs.

Tastes and Odors
Ground waters shall not contain taste- or odor producing substances in concentrations that cause
nuisance or adversely affect beneficial uses.

,.Toxicity
. Ground waters shall be maintained free of toxic substances in concentrations that produce

detrimental physiological responses in human, plant, animal, or aquatic life associated with
designated beneficial use(s). This objective applies regardless of~hether the toxicity is caused
by a single substance or the interactive effect ofmultiple substances.

Any groundwater degradation caused'by the percolation of domestic wastewater that adversely
affects beneficial uses; contain concentrations of chemical constituents in ex~ess of the drinking
water maximum contaminant levels (MCLs), taste- or odor producing substances, and/or toxic
substances is not exempt from the requirements ofCCR Title 27.

H. The Permit establishes Effluent Limitations for metals based on the hardness of the
effluent as opposed to the aI;llbient upstream receiving water hardness as required
by Federal Regulations, the California Toxics Rule (CTR, 40 CFR 131.38(c)(4))..

Federal Regulation 40 CFR 131.38(c)(4) states that: "For purposes of calculating freshwater
aquatic life criteria for metals from the equations in paragraph (b)(2) of this section, for waters
with ~ hardness of 400 mg/l or less as calcium carbonate, the actual ambient' hardness of the
surface water shall be used in those equations." (Emphasis added). The Permit states/that the
effluent hardness was used to calculate Effluent Limitations for metals.

. . th '.The Federal RegIster, Volume 65, No. 97/Thursday, May 18 2000 (3.1692), adoptmgthe
California Toxics Rule in confirming that the ambient hardness is the upstream hardness,absent
the wastewater discharge, .states that: "A hardness equation is most accuratewhen the
relationship between hardness and the other important inorganic constituents, notably alkalinity
and pH, are nearly identical in all of the dilution waters used in the toxicity tests and in the
surface waters to which the equation is to be applied. If an effluent raises hardness but not
alkalinity and/or pH, using the lower hardness of the downstream hardness. might provide a
lower level ofprotection than intended by the 1985 guidelines. !fit appears that an effluent
causes hardness to be inconsistent with alkalinity and/or pH the intended level of protection will
usually be maintained or exceeded if either (1) data are ?-vailable to demonstrate that alkalinity
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and/or pH do not affect the toxicity of the metal; or (2) the hardness used in the hardness
equation is the hardness ofupstream water that does ,not include the effluent The level of
protection intended by the 1985 guidelines can also be provided by using the WER procedure."

The Permit states that: "No receiving water hardness data was available for the Facility.

Hardness of the effluent ranged from 157 mg/L t~ 429 mg/L with an average of 282 mg/L based
on 27 samples collected between June 2002 and December 2006. Since the unnamed tributary to
Lurline Creek is an intermittent stream, the reasonable lowest effluent hardness of157 mg/L as
CaC03 (recorded on June 2005) was used for purposes of establishing WQBELs." Clearly the
effluent hardness does not comply with the SIP and CTR requirements to use the instream

, ,

ambient hardness.

, I. The Permit doe~ not contain Effluent Limitations in compliance with federal
regulations 40CFR 122.44 despite clear reasonable potential to exceed waterquality
standards.

The Pennit Fact Sheet, page'F-15, states,that: "Federal regulations require effluent limitations for
all pollutants,that are ()r may be discharged at a level that will cause or have the reasonable
potential to cause, or contribute to an in-stream excursion above a narrative or numerical water
quality standard. Based on information submitted as part of the application, in studies, and as
directed by monitoring and reporting programs, the Regional Water Board finds that the
discharge has a reasonable potential to cause or contribute to an in-stream excursion above a
water quality standard for ammonia, chlorodibromomethane, cyanide, dichlorobromomethane,
pH, salinity (chloride, electrical conductiv~ty @20,oC; and total.dissolved solids), and
tributyltin. A summary of the reasonable potential analysis (RPA) is provided in Attachmerit G,
and a detailed discussion of the R£>A for each constituent,is provided below." Review of the "
assessed data in Attachment G leads to the same conclusion reached by the permit writer

regarding reasonable potential to exceed water quality standards; however Effluent Limitations
for chloride, EC, TDS and tributyltin are absent ,in the Permit. Electrical conductivity and
associated salts are discussed above. Any data regarding tributyltin has been removed from
Attachment G.

Bis(2-ethylhexyl)phthalate. The State MCL for bis(2-ethylhexyl)phthalate i~ 4 ug/L and the .
USEPA MCL is 6 ug/L. The NTR criterion for human health protection for consumption of
water and aquatic organisms is1.8 ug/L and for consumption of aquatic organisms onlyis 5.9
ug/L. The Maximum Effluent Concentration for bis(2-ethylhexyl) phthalate was 7 ug/L, based on
seven samples collected between March 2002 and October 2006 (three samples were non­
detects, two DNQ samples were 0.8 ug/L and 1ug/L, and one sample with bis(2­
ethylhexyl)phthalate found in method blarikwas 4 ug/L.
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The Central Valley Regional Board has begun using the following language in this and each
NPDES permit recently issued and has failed to find reasonable potential for bis(2-

. ethylhexyl)phthalate to exceed water quality standards regardless ofthe dataset or the laboratory
quality assurance/quality control (QA/QC) 'provided by the laboratory. The CTR was adopted in
May of2000 and priority pollutants were previously regulated for a short time by the ISWP.
Sampling for bis(2-ethylhexyl)phthalate has been conducted for over a decade and the Regional
Board staff, despite clean QA/QC results, find the following:

"Since bis(2-ethylhexyl)phthalate is a common contaminant of sample containers,
sampling apparatus, and analytical equipment, and sources of the detected bis(2­

ethylhexyl)phthalate may be from plastics used for sampling or analytical equipment, the
Regional Water Board has determined there is uncertainty in the available data.
Consequently, there is inBufficient information to complete a reasonable potential
analysis at this time. In accordance with Section 1.2 of the SIP Regional Water Board
staff shall have discretion to consider if any data are inappropriate .or insufficient for use

.in implementing the policy~ Where Regional Water Board staff have found the data are
insufficient to determine reasonable potential. Section 1.3 ofthe· SIP allows the Board to
implement monitoring for the parameter of concern. Therefore, additional monitoring· has
been established for bis(2-ethylhexyl)phthalate. Should monitoring results indicate that
the discharge has the reasonable potential to cause or contribute to an exceedance of a
water quality standard, then this Order may be reopened and modified by adding an
appropriate effluent limitation,"

It has become the Central Valley Regional Board's policy to not regulate bis(2­
ethylhexyl)phthalate despite clear requirements in the SIP and the CTR. The Regional Board
total disregards scientific methods, specifical~ysampling and laboratory QA/QC methodologies;
in throwing out data points that would lead to a reasonable potential for a pollutant to exceed
water quality standards when the burden Should,properly be placed on wastewater Dischargers to

. conduct proper sampling and analysis. Despite the claims, the RegionalBoard's permits do not
contain any additional language requiring any special assessment or clean sampling ap.d analySis·

.techniques be implemented for bis(2-ethylhexyl)phthalat~. Surely it would violate CWC 13267
requirements to justify the need for technical reports and sampling if the Regional Board has no
intent on using the data or believes it to be unreliable even beforeTeview.. Federal Regulations,
40 CFR 122:44(d), requires that limits must be included in permits where pollutants will calise,
have reasonable potential to cause, or contribute to an exceedance·oftheState's water quality
standards. US EPA has interpreted 40 CFR 122.44(d) in Central Tenets ofthe National

Pol!utant!?ischarge Elimination System (NPIJES) Permitting Program (Factsheetsand Outreach
Materials, 08/16/2002) that although States will likely have unique implem.entation policies there
are certain tenets that may not be waived by State procedures. These tenets include that "where
the preponderance of evidence clearly indicates the potential to cause or contribute to an
exceedance of State water quality standards (even though the data may be sparse or absent) a
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limit MUSt be included in the pennit." The Pennit fails to comply with 40 CFR 122.44 by .

failing to contain an Effluent Limitation for bis(2-ethylhexyl)phthalate.

Fluoride. Water Quality forAgriculture, Food and Agriculture Organization of the United

Nations-Irrigation and Drainage Paper No. 29, Rev. 1 (R.S. Ayers and D.W. Westcot, Rome,

1985), recommends that the fluoride concentration in waters used for agricultural irrigation not

exceed 1000 ug/L. The Maximum Effluent Concentration for fluoride was 1600 ug/L exceeding

the water quality goal. Federal Regulations, 40 CFR 122.44(d), requires that limits must be
included in pennits where pollutants will cause, have reasonable potential to cause, or contribute

to an exceedance of the State's water quality standards. US EPA has interpreted 40 CFR

l22.44(d).in Central Tenets ofthe National Pollutant Discharge Elimination System (NfDES)
Permitting Program (Factsheets and Outreach Materials, 08/16/2002) that although States will

likely have unique implementation policie~ there are certain. tenets that may not be waived by

State procedures. These tenets include that "where the preponderance of evidence clearly

indicates the potential to cause or contribute to an exceedance of State water quality standards
(even though the data may be sparse or absent) a limit MUST be included in the pennit." The

Permit fails to comply with 40 CFR 122.44 by failing to contain an Effluent Limitation for

fluoride.

Persistent Chlorinated Hydrocarbon Pe·sticides. 4,4'-DDE was detected in one sample out of

a total of seven samples at a concentration of 0.024 ug/L. The Basin Plan requires that no

individual pesticides shall be present in concentrations that adversely affect beneficial uses;

discharges shall not result in pesticide concentrations in bottom sediments or aquatic life that

adversely affect beneficial uses; total chlorinated hydrocarbon pesticides shall not be present in

the water column at detectable concentrations; and pesticide concentrations shall not exceed
those allowable by applicable antidegradation policies. The community of Maxwell lies within a

heavily agricultural area. Federal Regulations, 40 CFR 122.44(d), requires that limits must be

included in pennits where pollutants will cause, have reasonable· potential to cause, or contribute

to an exceedance of the State's water quality standards: US EPA has interpreted 40 CFR

122.44(d) in Central Tenets of the National Pollutant Discharge Elimination System (NPDES)

Pennitting Program (Factsheets and Outreach Materials, 08/16/2002) that although States will

likely have unique implementation policies there are certain tenets that may not be waived by

State procedures. These tenets Include that "where the preponderance of evidence clearly

indicates the potential to cause or contribute to an exceedance of State water quality standards

(even though the datamay be sparse or absent) a limit MUST be included in the penniC The

Pennit fails to comply with 40 CFR 122.44 by failingto contain an Effluent Limitation for

Persiste~t Chlorinated Hydrocarbon Pesticides.

J. . The Permit replaces.Effluent Limitations for turbidity which were present in the

existing permit; contrary to the Antibacksliding requirements of the Clean Water

Act and Federal Regulations, 40 CFR 122.44 (1)(1).
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Under the Clean Water Act (CWA), point source dischargers arerequired to obtain federal

discharge (NPDES) permits and to comply with water quality based effluent limits (WQBELs) in

NPDES permits sufficient to make progress toward the achievement of water quality standards

or goals. The antibacksliding and antidegradation rules clearly spell out the interest of Congress

in achieving the CWA's goal of continued progress toward eliminating all pollutant discharges.

Congress clearly chose an overriding e~vironmenta:I interest in clean water through discharge

reduction, imposition of technological controls, and adoption of a rule against relaxation of

limitations once they are established.

Upon pennit reissuance, modification, or renewal, a discharger may seek a relaxation ofpermit

limitations; However, according to the CWA, relaxation ofa WQBEL is permissible only if the

requirements of the antibacksliding rule are met. The antibacksliding regulations prohibit EPA

from reissuing NPDES pennits containing interim effluent limitations, standards or conditions

less stringent than the fmallimits contained in the previous permit, with limited exceptions.

These regulations also prohibit, with some exceptIons, the reissuance ofpermits originally based
on best professional judgment (BPJ) to incorporate the effluent guidelines promulgated under

CWA §304(b), which would result in limits less stringent than those in the previous BPJ-based

permit. Congress statutorily ratified the general prohibition against backsliding by enacting

§§402(0) and 303(d)(4) under the 1987 Amendments to the CWA. The amendments preserve

present pollution control levels achieved by dischargers by prohibiting the adoption of less' .

stringent effluent limitations than those already contained in theIr discharge permits, except in

certain narrowly defined circumstances.

When attempting to backslide from WQBELs Under either the antidegradation rule or an

exception to the antibacksliding rule, relaxed permit limits must not result in a violation of

applicable water quality standards: The general prohibition against backs.1iding found in',

, §402(0)(1) of the Act contains several exceptions. Specifically, tinder' §402(0)(2), a permit may

be renewed, reissued, or modified to contain a less stringent effluent limitation applicable toa

pollutant if. (A) material and substantial alterations or additions to the pennitted facility occurred

after permit issuance which justify the application, of a less stringent effluent limitation; (B)(i)

information is available which was notavailable at the time ofpermit issuance (other than

revised regulations, guidance, or test methods) and which would have justified the application of

a less stringent effluent limitation at the time of permit issuance; or (ii) the Administrator '

determines that technical mistakes or mistaken interpretations of law were made in issuing the

permit under subsection (a)(l)(B) of this section; (C) a less stringent effluent limitation is

necessary because of events over which the permittee has no control and for which there is no '

reasonably available remedy [(e.g., Acts of God)]; (D) the permittee has received a permit

modification under sectio:l:l 13 11(c), 13 11(g), 13 11(h), 1311(i), 13 11(k); 13 11 (n), or 1326(a) of

this title; or (E) the permittee has installed the treatment facilities required to meet the effluent
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limitations in the previous permit,. and has properly operated and maintained the facilities, but
has nevertheless been unable to achieve the previous effluent limitations, in which case the .
limitations in the reviewed, reissued, or modified permit may reflect the level ofpollutant control
actually achieved (but shall not be less stringent than required by effluent guidelines in effect at
the time ofpermit renewal, reissuance, or modification).

Even if a discharger can meet either the requirements oftheantidegradation rule under
§303(d)(4) or one of the statutory exceptions listed iIi §402(0)(2), there are still limitations as to
how far a permit may be allowed to backslide. Section 402(0)(3) acts as a floor to restrict the
extent to which BPJ and water quality-based permit limitations may be relaxed under the
antibacksliding rule.:Under this subsection, even if EPA allows a permit to backslide from its
previous permit requirements, EPA may never allow the reissued permit to contain effluent
limitations which are less stringent than the current effluent limitation guidelines for that
pollutant, or which would cause the receiving waters to violate the applicable state water quality.
standard adopted under the authority of §303.49.

Federal regulations 40 CFR 122.44 (1)(1) have been adopted to implement the antibacksliding. .
requirements of the CWA: .

(1) Reissued permits. (1) Except as provided in paragraph (1)(2) of this section when a
permit is renewed or reissued, interim effluent limitations, standards or conditions must
be at least as stringent as the [mal effluent limitations, standards, or conditions in the
previous permit (Unless the circumstances on which the previous permit was based have

. materially and substantially changed since the time the permit was issued and would
constitute cause for permit modification or revocation and reisstiance under Sec. 122.62.)

, (2) In the case of effluent limitations established on the basis of Section 402(a)(1)(B) of
the CWA, a permit may not be renewed, reissued, or modified on .the basis of effluent
guidelines promulgated under section. 304(b) subsequent to the original issuance of such
permit; to contain effluent limitations which are less stringentthan the comparable
effluent limitations in the previous permit.

(i) Exceptions--A permit with respect to which paragraph (1)(2) of this section applies
may be renewed, reissued, or modifiea to contain a less stringent effluent'limitation
applicable to a pollutant, if: '

(A) Material and substantialalterations or additions to the permitted facility
, occurred after permit issuance which justify the application of a less stringent

effluent limitation;

(B)(l) Information is available which was not available at the time ofpermit
issuance (other than revised regulations, guidance, or test methods) and which
would have justified the application of a less stringent effluent limitation at the
time ofpermit issuance; or (2) The Administrator determines that technical
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mistakes or mistaken interpretations of law were made in issuing the permit under
section 402(a)(1)(b);

(C) A less stringent effluent limitation is necessary because of events over which
, the permittee has no control and for which there is no reasonably available

remedy;

(D) The permittee has received a permit modification under section 301(c),
301(g), 301(h), 301(i), 301(k), 301(n), or 316(a); or

(E) The permittee has installed the treatment. facilities required to meet the
effluent limitatIons in the previous permit and has properly operated and
maintained the facilities but has nevertheless been unable to achieve the previous
effluent limitations, in which case the limitations in the reviewed, ,reissued, or
modified permit may reflect the level ofpollutant control actually achieved (but
shall not be less stringent than required by effluent guidelines in effect at the time

.. ofpermit renewal, reissuance, or modification).

(ii) Limitations. In no event maya permit with respect to which paragraph (1)(2) of this
section applies be renewed, reissued, or modified to contain anefflueni limitation which
is less stringent than required by effluent guidelines in effect at the time the permit is .
renewed, reissued, or modified. In no event may such a permit to discharge into waters be
renewed, issued, ormodified to contain a less stringent effluent limitation if the
implementation of such limitil-tion would result in a violation of a water quality standard
under section 303 applicable to such waters.

The Permit Fact Sheet discusses Pathogens and states that the previous Order established

Effluent Limitations for turbidity.' Turbidity limitations are maintained in the Permit but have·

been moved to "Special Provisions", they are no longer Effluent Limitations. The FactSheet

Pathogen discussion states that infectious agents in sewage are bacteria, parasites and viruses and

that tertiary treatment is necessary to effectively remove these agents. This discussion also states

that t:urbidity limitations were originally established: " ... to ensure that the treatment system was

functioning properly and could meet the limits for total coliformorganisms. This discussion is

incorrect. First; coliform organism lImitations are also an indicator parameter of the

effectiveness of tertiary treatment. The coliform limitations in the proposed and past Permit are

. significantly lower than the Basin Plan Water Quality Objective and are based on the level of

treatment recommended by the California Department of Public Health (DPH). Second; both the
.. coliform limitations and turbidity are recommended by DPH as necessary to protect recreational·

and irrigated agricultural beneficial uses of the receiving water. Turbidity has no lesser standing
than coliform organisms in the DPH recommendation. Section 122.44(d) of 40 CFR requires

that permits include water quality-based effluent limitations (WQBELs) to attain and maintain

applicable numeric and narrative water quality criteria to protect thebeneficiai uses of the

receiving water. There are no limitations for viruses and parasites in the Permit which the·

Regional Board has indicated are necessary to protect the contact recreation and irrigated
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agricultural uses of the receiving water. Both coliform and turbidity limitations are treatment
effectiveness indicators that the levels of bacteria viruses and parasites are adequately removed
to protect the beneficial uses. Special Provisions are not Effluent Limitations as required by the
Federal Regulations. The turbidity. Effluent Limitations must be restored in accordance with the
Clean Water Act and Federal regulations 40 CFR 122.44 (1)(1).

The only rational that can explain moving the turbidity from Effluent Limitations to Provisions is
to protect Dischargers from mandatory minimum penalties as prescribed by the California Water

. Code, Section 13385. It is doubtful that it was intent of the legislature in adopting the mandatory
penalty provisions to have the Regional Boards delete Effluent Limitations from permit to avoid
penalties.

5.. THE MANNER IN WHICH THE PETITIONERS ARE AGGRIEVED.

CSPA is a non-profit, environmental organization that has a direct interest in reducing pollution·
to the waters of the Central Valley. CSPA's members benefit directly. from the waters in the form
of recreational hiking, photography, fishing, swimming, hunting j bird watching, boating,
consumption of drinking water and scientific investigation. Additionally, these waters are an
important resource for recreational and commercial fisheries .. Central Valley waterways also
provide significant wildlife values important to the mission and purpose of the Petitioners. This
wildlife value inclu.des critical nesting and feeding grounds for resident water birds, essential
habitat for endangered species and other plants and animals, nursery areas for fish and shellfish
and their aquatic food organisms, and numerous city and county parks and open space areas.
CSPA's members r~side in communities whose economic prosperity depends, in part, upon the
quality of Water. CSPA has actively promoted the protection of fisheries and water quality

. throughout California before state .and federal agencies, the State Legislature and Congress and r

regularly participates in administrative and judicial proceedings on behalf of its members to
protect, enhance, and restore declining aquatic resources. CSPA member's health, interests arid
pocketbooks are directly harmed by the failure of the Regional Board to develop an effective and
legally defensible program addressing discharges to waters ofthe state and nation.

6. THE SPECIFIC ACTION BY THE STATE OR REGIONAL BOARD WIDCD
PETITIONER REQUESTS.

CSPA seeks an Order by the· State Board to:

A. Vacate Order No. R5-2009-0009 (NPDES NO. CA0079987) and remand to the Regional
Board ~ith instructions prepare and circulate a new tentative order that comports with
regulatory requirements.

.B. Alternativdy, prepare, crrculate and issue a new order that is protective of identified
beneficial uses and comports with regulatory requirements.
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CSPA, however, requests that the State Board hold'in abeyance. further action on this Petition for
up to two years or further notice by Petitioners, whichever comes fIrst. CSPA anticipates fIling
one or more additional petitions for review challenging NPDES permit decisions by the Regional
Board concerning the issues raised in this Petition in the coming months. For economy ofthe
State Board and all parties, CSPA is endeavoring to consolidate these petitions and/or resolve the

common issues presented by these petitions. Accordingly, Petitioners urge that holdingthis
Petition in abeyance for now is a sensible approach.

7. A STATEMENT OF POINTS'AND AUTHORITIES IN SUPPORT OF
LEGAL ISSUES RAISED IN THE PETITION.

. CSPA's arguments and points of authority are adequately detailed in the above comments and
our 28 December 2008 comment letter. Should the State Board have additional questions
regarding the issues raised in this petition, CSPA will provide additional briefIng on any such

questions. The petitioners believe that an evidentiary hearing before the State Board will not be
necessary to resolve the issues raised inthis petition. However, CSPA welcomes the opportunity. , .

to present oral argument and respond to any questions the State Board may h;:tve regarding this
petition.

8. A STATEMENT THAT THE PETITION HAS -BEEN SENT TO THE
APPROPRIATE REGIONAL BOARD AND TO THE DISCHARGERS, IF
NOT THE PETITIONER.' ,

A true and correct copy of this petition, without attachment, was sent electronically and by First
Class Mailto Ms~ Pamela Creedon, Executive OffIcer, Regional Water Quality Control Board,
Central Valley Region, 11020 Sun Center Drive #200, Rancho Cordova, CA 95670-6114. A true

, , and correct copy of this petition"without attachment, was sent to the Discharger in care of: Mr.
,David Wadsworth, FacilitY Manger, 54 N. San Francisco Street (P.O. Box 294), Maxwell, CA
95955.

9. A STATEMENT THAT THE ISSUES RAISED IN THE PETITION WERE
PRESENTED TO THE REGIONAL BOARD BEFORE THE REGIONAL
BOARD ACTED, OR AN,EXPLANATION OF WHY THE PETITIONER COULD
NOT RAISE THOSE OBJECTIONS BEFORE THE REGIONAL BOARD.

C8PA presented the issues addressed in this petition to the Regional Board in 28 Decem~er 2008
, comment letter that were accepted into the record.

. If you have any questions regarding this petition, please contact Bill Jennings at (209) 464-5067

or Michael Jackson at (530) 283-1007.
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Dated: 5 March 2009

Respectfully submitteq.,

~if1
Bill Jennings, Executive Director
California Sportfishing Protection Alliance

Attachment No.1: Order No. R5-2009-0009
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

. CENTRAL VALLEY REGION

11020 Sun Center Drive #200, Rancho Cordova, California 95670-6114
Phone (916) 464-3291· FAX (916) 464-4645
http://www.~aterboards.ca.gov/centra1valley

ORDER NO. R5-2009-0009
NPDES NO. CA0079987

WASTE DISCHARGE REQUIREMENTS FOR THE
MAXWELL PUBLIC UTILITIES DISTRICT

MAXWELL PUBLIC UTILITIES DISTRICT WASTEWATER TREATMENT PLANT
COLUSA COUNTY

The following Discharger is subject to waste discharge requirements as set forth in this Order:

rI fa e ISC arger norma IOn
Discharger Maxwell Public Utilities District

Name of Facility Maxwell public Utilities District Wastewater Treatment Plant, Maxwell

Section 3 T16N R3W, Intersection of East Avenue and South Avenue

Facility Address Maxwell, CA 95.955

Colusa County

The U.S. Environmental Protection Agency and the California Regional Water Quality Control Board have
classified this discharge as a minor discharge.

T bl 1D' h

The discharge by the Maxwell Public Utilities District from the discharge point identified below is subject to
waste discharge requirements as set forth in this Order: .

L rT bl 2 D' ha e ISC arQe oca Ion
Discharge Effluent .Discharge Point Discharge Point

Receiving WaterPoint Description Latitude Longitude

001 Treated 39°, 15',55" N 122°,11',4" W Unnamed Tributary to
Wastewater Lurline Creek

Table 3. Administrative Information
This Order was adopted by the Regional Water Quality Control Board on: 5 February 2009

This Order shall become effective on: 50 days after Permit
Adoption Date

This Order shall expire on: 1 February 2014
The Discharger shall file a Report of Waste Discharge in accordance with

180 days prior to the Ordertitle 23, California Code of Regulations, as application for issuance of new
expiration datewaste discharge requirements no later than:

IT IS HEREBY ORDERED, that Order No. R5-2002-0022 is rescinded upon the effective date of this Order
except fbr enforcement purposes, and, in order to meet the provisions contained in division 7 of the California
Water Code (commencing with section 13000) and regulations adopted thereunder, and the provisions of the
federal Clean Water Act and regulations and guidelines adopted thereunder, the Discharger shall comply with
the requirements in this Order.

I, PAMELA C. CREEDON, Executive Officer, do hereby certify that this Order with all attachments is a full, true:
and correct copy of an Order adopted by the California Regional Water Quality Control Board, Central Valley
Region, on 5 February 2009.

Original Signed By

PAMELA C. CREEDON, Executive Officer
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I. FACILITY INFORMATION

ORDER NO. R5-2009-0009
NPDES NO. CA0079987

The following Di'scharger is subject to waste discharge requirements as set forth in this
Order: '.

Table 4. Facility Information

Discharger Maxwell Public Utilities District

Name of Facility Maxwell Public Utilities District Wastewater Treatment Plant

Section 3 T16N R3W, Intersection of EastAvenue and South Avenue

.Facility Address Maxwell, CA 95955

Colusa County

Facility Contact, Title, Mr. David Wadsworth, Facility Manager

and Phone (530) 438-2505

Mailing Addr~ss
54 N. San Francisco Street (P.O. Box 294)
Maxwell, CA 95955

Type of Facility Publicly Owned Treatment Works

Facility Design Flow 0.2 (in million gallons per day)

II, FINDINGS

The California Regional Water Quality Control Board, Central Valley Region (hereinafter
Regional Water Board), finds:

A. Background. Maxwell Public Utilities District (hereinafter Discharger) is currently
discharging pursuant to Order No. R5-2002-0022 and National Pollutant Discharge
Elimination System (NPDES) Permit No. CA0079987. The Discharger submitted a
Report of Waste Discharge, dated 26 July 2007, and applied for a NPDES permit
renewal to discharge up to 0.2 million gallons per day (mgd) of treated wastewater from
Maxwell Public Utilities District Wastewater Treatment Plant (hereinafter Facility). The
application was deemed complete on 7 AugUst 2007. .

For the purposes of this Order, references to the "discharger" or "permittee" in
applicable federal and state laws, regulations, plans, or policy are held to be equivalent
to references to the Discharger herein. .

B. Facility Description. The Discharger owns and operates a Publicly Owned Treatment
Works (POTW). The treatment system consists of comminution, aeration, oxidation
pond treatment, chlorination, and dechlorination. Sludge is continuously treated through
the stabilization pond system and may be dewatered as necessary and disposed off­
site. Wastewater is discharged from Discharge Point No. 001 (see table on cover page)
to an unnamed tributary of Lurline Creek, a water of the United States, and a tributary' to
Colusa Basin Drain within the Colusa Basin Hydrologic Unit, Colusa Trough Hydrologic
Subarea (520.21). Attachme.nt B provides a map of the area around the Facility.
Attachment C provides a flow schematic of the Facility.

Limitations and Discharge Requirements 3



MAXWELL PUBLIC UTILITIES DISTRICT
MAXWELL PUBLIC UTILITIES DISTRICT WASTEWATER TREATMENT PLANT

ORDER NO. R5-2009-0009
NPDES NO. CA0079987

C. Legal Authorities. This Order is issued pursuant to section 402 of the federal Clean
Water Act (CWA) and implementing regulations adopted by the U.S. Environmental
Protection Agency (USEPA) and chapter 5.5, division 7 of the California Water Code
(CWC) (commencing with section 13370). It shall serve as a NPDES permittor point
source discharges from this facility to surface waters. This Order also serves as Waste
Discharge Requirements (WDRs) pursuant to article 4, chapter 4, division 7 of the CWC
(commencing with section 13260).

D. Background and Rationale for. Requirements. The Regional Water Board developed
the requirements in this Order based on information submitted as part of the application,
through monitoring and repo"rtihg programs, and other available information.
Attachment F (Fact Sheet), which contains background information and rationale for
Order requirements, is hereby incorporated into this Order and constitutes part of the
Findings for this Order. Attachments A through E and G are also incorporated into this
Order.

E. California Environmental Quality Act (CEQA). Under CWC section 13389, this
action to adopt an NPDES permit is exempt from the provisions of CEQA, Public
Resources Code sections 21100-21177.

F. Technology-based Effluent Limitations. Section 301 (b) of the CWA and
implementing USEPA permit regulations at section 122.44, title 40 of the Code of
Federal Regulations (CFR) require that permits include conditions meeting applicable
technology-based requirements at a minimum, and any more stringent effluent
limitations necessary to meet applicable water quality standards. The discharge
authorized by this Order must meet minimum federal technology-based requirements
based on Secondary Treatment Standards at Part 133 and Best Professional Judgment
(BPJ) in accordance with 40 CFR 125.3. A detailed discussion of the technology-based
effluent limitations development is included in the Fact Sheet.

G. Water Quality-based Effluent Limitations. Section 301 (b) of the CWA and 40 CFR
122.44(d) require that permits include limitations more stringent than applicable federal
technology-based requirements where n~cessary to achieve applicable water quality
standards. This Order contains requirements, expressed as a technology equivalence
requirement, more stringent than secondary treatment requirements that are necessary
to meet applicable water quality standards. The Regional,Water Board has considered
the factors listed in CWC Section 13241 in establishing these requirements. The.
rationale for these requirements, which consist of tertiary treatment or equivalent
requirements, is discussed in the Fact Sheet.

Section 122,44(d)(1 )(i) of 40 CFR mandates that permits include effluent limitations for
all pollutants that are or may be discharged at levels that have the reasonable potential
to cause or contribute to an exceedance of a water quality standard, including numeric
and narrative objectives within a standard. Where reasonable potential has been
established for a pollutant, but there is no numeric criterion or objective for the pollutant,
water quality-based effluent limitations (WQBELs) must be established using: (1) EPA
criteria guidance under CWA sectlon304(a), supplemented where necessary by other

Limitations and Discharge Requirements 4
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ORDER NO. R5-2009-0009
NPDES NO. CA0079987

. relevant information; (2) an indicator parameter for the pollutant ofconcern; or (3) a
calculated numeric water quality criterion, such as a proposed State criterion or policy
·interpreting the State's narrative criterion, supplemented with other relevant information,
as provided in 40 CFR 122.44(d)(1)(vi).

H. Water Quality Control Plans. The Regional Water Board adopted a Water Quality
Control Plan, Fourth Edition (Revised October 2007), for the Sacramento and San
Joaquin River Basins (hereinafter Basin Plan) that designates beneficial uses,
establishes water quality objectives, and contains implementation programs and policies
to achieve those objectives for all waters addressed through the plan. The Basin Plan
at page 11-2.00 states that the" ... beneficial uses of any specifically identified water body
generallyapply to its tributary streams." The Basin Plan does not specifically identify
beneficial uses for the unnamed tributary to Lurline Creek, but does identify present and
potential uses for Colusa Basin Drain, to which the unnamed tributary to Lurline Creek,
via Lurline Creek and Colusa Trough, is tributary. These beneficial uses are as follows:
agricultural supply; water contact recreation; warm freshwater habitat, cold freshwater
habitat (potential use); warm migration of aquatic organisms; warm spawning,
reproduction, and/or early development; and wildlife habitat. Other beneficial uses
identified in the Basin Plan apply to Lurline Creek, including groundwater recharge and
freshwater replenishment.

In addition, the Basin Plan implements State Water Resources Control Board (State
Water Board) Resolution No. 88-63, which established state policy that all waters, with
certain exceptions, should be considered suitable or potentially suitable for municipal or
domestic supply. The unnamed water bodies, through which the Facility's wastewater
flows, and Lurline Creek qualify for the State Water Bo.ard Resolution No. 88-63
exceptions. Thus, as discussed in detail in the Fact Sheet, beneficial uses applicable to
the unnamed tributary to Lurline Creek are as follows:

Table 5. Basin Plan Beneficial Uses
Discharge Receiving Water Beneficial Use(s)Point Name
001 Unnamed Tributary to EXisting:

Lurline Creek Agricultural supply, including irrigation and stock
watering (AGR); water contact recreation, including
canoeing and rafting (REC-1); warm freshwater habitat
(WARM); warm spawning, reproduction, and/or early
development (SPWN); wildlife habitat (WILD); ground
water recharge (GWR); and freshwater replenishment
(FRSH)

Potential:
Cold freshwater habitat (COLD)

Groundwater:
Municipal and domestic supply (MUN); industrial service
supply (IND); industrial process supply (PRO); and
agricultural supply (AGR)

Limitations and Discharge Requirements 5
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Requirements of this Order implement the Basin Plan.

ORDER NO. R5-2009-0a09
NPDES NO. CA0079987

I. National Toxics Rule and California Toxics Rule. USEPA adopted the NTR on
December 22, 1992, and later amended it on May 4, 1995 and November 9, 1999. On
May 18, 2000, USEPA adopted the California Toxics Rule (CTR). TheCTR
promulgated new toxics criteria for California and, in addition, incorporated the
previously adopted NTR criteria that were applicable in the state. The CTR was
amended on February 13, 2001. These rules contain water quality criteria for priority
pollutants.

J. State Implementation Policy. On March 2, 2000, the State Water Board adopted the
Policy for Implementation of Toxies Standards for Inland Surface Waters, Enclosed
Bays, and Estuaries' of California (State Implementation Policy or SIP). The SIP
became effective on April 28, 2000 with respect to the priority pollutant criteria
promulgated for California by the USEPA through the NTR and to the priority pollutant
objectives established by the RegionalWater Board in the Basin Plan. The SIP became
effective on May 18, 2000 with respect to. the priority pollutant criteria promulgated by
the USEPA through the CTR. The State Water Board adopted amendments to the SIP
on February 24,2005 that became effective on July 13, 2005. The SIP establishes
implementation provisions for priority pollutant criteria and objectives and provisions for
chronic toxicity control, Requirements of this Order hnplement the SIP.

K. Compliance Schedules and Interim Requirements. In general, an NPDES permit
must include final effluent limitations that are consistent with CWA section 301 and with
40 CFR 122.44(d). There are exceptions to this general rule. The State Water Board
has concluded that where the Regional Water Board's Basin Plan allows for schedules
of compliance and the Regional Water Board is neWly interpreting a narrative standard,
it may include schedules of compliance in the permit to meet effluent limits that
implement a narrative standard. See In the Matter of Waste Discharge Requirements
for Avon Refinery (State Board Order WQ 2001-06 at pp. 53-55). See also
Communities for a Better Environment et al. v. State Water Resources Control Board,
34 Cal. Rptr.3d 396, 410 (2005). The Basin Plan for the Sacramento and San Joaquin
Rivers includes a provision that authorizes the use of compliance schedules in NPDES
permits for water quality objectives that are adopted after the date of adoption of the
Basin Plan, which was September 25, 1995 (See Basin Plan at page IV-16). Consistent
with the State Water Board's Order in the Communities for a Better Environment matter,
the Regional Water Board has the discretion to include compliance schedules in

. NPDES permits when it is inclUding an effluent limitation that is a "hew interpretation" of
a narrative water quality objective.· This conclusion is also consistent with the USEPA
policies and administrative decisions. See, e.g., Whole Effluent Toxicity (WET) Control
Policy. The Regional Water Board, however, is not required to include a schedule of
compliance, but may issue a Time Schedule Order pursuantto CWC section 13300 or a
Cease and Desist Order pursuant to CWCsection 13301 where it finds that the
discharger is violating orthreatening to violate the permit. The Regional Water Board
will consider the merits of each case in determining whether it is appropriate to include a

Limitations and Discharge Requirements 6
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compliance schedule in a permit, and, consistent with the Basin Plan, should consider
feasibility of achieving compliance, and must impose a schedule that is as short as
practicable to achieve compliance with the objectives, criteria, or effluent limit b~sed on
the objective or criteria.

For eTR constituents, Section 2.1 of the SI P provides that, based on a Discharger's
request and demonstration that it is infeasible for an existing Discharger to achieve
immediate compliance with an effluent limitation derived from a eTR criterion,
compliance schedules may be allowed in an NPDES permit. Unless an exception has
been granted under section 5.3 of the SIP, a compliance schedule may not exceed 5
years from the date that the permit is issued or reissued, nor may it extend beyond 10
years from the effective date of the SIP (or May 18, 2010) to establish and comply with'
eTR criterion-based effluent limitations. Where a compliance schedule for a final
effluent limitation that exceeds 1 year, the Order must include interim numeric
limitations for that constituent or parameter. Where allowed by the Basin Plan,
co.mpliance schedules and interim effluent limitations or discharge specifications may
also be granted to allow time to implement a new or revised water quality objective.
This Order· includes compliance schedules and interim effluent limitations and discharge
specifications. A detailed discussion of the basis for the compliance schedules, interim
effluent limitations, and discharge specifications is included in the Fact Sheet.

L. Alaska Rule. On March 30, 2000, USEPA revised its regulation that specifies when
new and revised state and tribal water quality standards (WQS) become effective for
eWA purposes. (40eFR 131.21; 65 Fed. Reg. 24641 (April 27, 2000).) Under the
revised regulation (also known as the Alaska rule), new and revised standards
submitted to USEPA after May 30,. 2000, must be. approved by USEPAbefore being
used for eWA purposes. The final rule also provides that standards already in effect
and submitted to USEPA by May 30, 2000 may be used for eWApurposes, whether or
not approved by USEPA.

M. Stringency of Requirements for Individua.1 Pollutants. This Order contains both
technology-based and water quality-based effluent limitations for individual pollutants.
This Order's technology-based pollutant restrictions implement the minimum, applicable
federal technology-based requirements. In addition, this Order contains effluent
limitations more stringent than the minimum, federal technology-based requirements
that are-necessary to meet water quality standards. These limitations are more I

stringentthan required by the eWA. Specifically, this Order includes effluent limitations
for BODs, TSS, and pathogens that are more stringent than applicable federal
standards, but that are nonetheless necessary to meet numeric objectives or protect
beneficial uses. The rationale for including these limitations is explained in the Fact
Sheet. In addition, the Regional Water Board has considered the .factors in ewe
section 13241 in establishing these requirements. '

WQBELs have been scientifically derived to implement water quality objectives that
protect beneficial uses. Both the beneficial uses and the water quality objectives have
been approved pursuant to federal law and are the applicable federal water quality
standards. To the extent that toxic pollutant WQBELs were derived from the eTR, the

Limitations and Discharge Requirements 7
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CTR is the applicable standard pursuant to 40 CFR 131.38. The scientific procedures
for calculating the individual water quality-based effluent limitations are based on the
CTR-SIP, which was approved by USEPA on May 1,2001. All beneficial uses and
water quality objectives contained in the Basin Plan were approved under state law and
submitted to and approved by USEPAprior to May 30, 2000. Any water quality
objectives and beneficial uses submitted to USEPA prior to May 30,2000, but not
approved by USEPA before that date, are nonetheless "applicable water quality
standards for purposes of the [Clean Water] Acf' pursuant to 40 CFR 131.21 (c)(1).
Collectively, this Order's restrictions on individual pollutants are no more stringent than
required to implement the technology-based requirements of the CWA and the
applicable water quality standards for purposes of the CWA

N. Antidegradatioh Policy. Section 131.12 of 40 CFR requires that the state water quality
standards include an antidegradation policy consistent with the federal policy. The
State Water Board established California's antidegradation policy in State Water Board
Resolution No. 68-16. Resolution No. 68-16 is consistent with' the federal
antide~radation policy where the federal policy applies under federal law. Resolution
No. 68-16 requires that existing quality of waters be maintained unless degradation is
justified based on specific findings. The Regional Water Board's Basin Plan ,
implements, and incorporates by reference, both the state and federal antidegradation
policies. As discussed in detail in the Fact Sheet the permitted discharge is consistent
with the antidegradation provision of section 131.12 and State Water Board Resolution
No. 68-16.

o. Anti-Backsliding Requirements. Sections 402(0)(2) and 303(d)(4) of the CWA and 40
CFR 122.44(1) prohibit backsliding in NPDES permits. These anti-backsliding provisions
require effluent limitations in a reissued permit to be as stringent as those in the
previous permit, with some exceptions where limitations may be relaxed. All effluent
limita~ions in this Order are at least as stringent as the effluent limitations in the previGus
Order. .

P. Endangered Species Act. This Order does not authorize' any act that results in the
taking of a threatened or endangered species or any act that is now prohibited, or
becomes prohibited in theJuture, under either the California Endangered Species Act
(Fish and Game Code sections 2050 to 2097)or the Federal Endangered Species Act
(16U.S.C.A: sections 1531 to 1544). This Order requires compliance with effluent
limits, receiving water limits, and other requirements to protect the beneficial uses of
waters of the state. The Discharger is respon,sible for meeting all requirements of the
applicable Endangered Species Act.

9. Monitoring and Reporting. Section 122.48 of 40 CFR requires ,that all NPDES permits
specify requirements for recording and reporting monitoring results. Water Code
sections 13267 and 13383 authorizes the Regional Water Board to require technical
and monitoring reports. The Monitoring and Reporting Program (MRP) establishes
monitoring and reporting requirements to implement federal and State requirements.
This MRPis provided in Attachment E.

Limitations and Discharge Requirements 8
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R. Standard and Special Provisions. Standard Provisions, which apply to all NPDES
permits in accordance with 40 CFR 122.41, and additional conditions applicable to
specified categories of permits in accordance with 40 CFR 122.42, are provided in
Attachment D. The discharger must comply with all standard provisions and with those
additional conditions that are applicable under 40 CFR 122.42. The Regional Water
Board has also included in this Order special provisions applicable to the Discharger. A
rationale for the special provisions contained in this Order is proVided in the attached
Fact Sheet.

S. Provisions and Requirements Implementing State Law. The
provisions/requirements in subsections IV.B, IV.C, V.B, and VI.C of this Order are
included to implement state law only. These provisions/requirements are not required
or authorized under the federal CWA; consequently, violations of these
provisions/requirements are not subject to the enforcement remedies that are available
for NPDES violations. .

T. Notification of Interested Parties. The Regional Water Board has notified the
Discharger and interested agencies and persons orits intent to prescribe Waste
Discharge Requirements for the discharge and has provided them with an opportunity to
submit their written comments and recommendations. Details of notification are
provided in the Fact Sheet of this Order.

u. Consideration of Public Comment The Regional Water Board, in a public meeting,
heard and considered all comments pertaining to the discharge. D\3tails of the Public
Hearing are provided in the Fact Sheet of this Order.

III. DISCHARGE PROHIBITIONS

A. Discharge of wastewater at a location or ina manner different from that described in the
Findings is prohibited.

B. The by-pass or overflow of wastes to surface waters' is prohibited, except as allowed by
Federal Standard Provisions I.G. and I.H. (Attachment D).

C. Neither the discharge nor its treatment shall create a nuisance as defined in CWC
section 13050.

D. The Discharger shall not allow pollutant-free wastewater to be discharged into the
collection, treatment, and disposal system in amounts that significantly diminish the
system's capability to comply with this Order. Pollutant-free wastewater means rainfall,
groundwater, cooling waters, and condensates that are essentially free of pollutants.

Limitations and Discharge Requirements 9
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IV. EFFLUENT LIMITATIONS AND DISCHARGE SPECIFICATIONS

. ORDER NO: R5-2009-0009
NPDES NO. CA0079987

. A. Effluent Limitations - Discharge Point No. 001

1. Final Effluent Limitations - Discharge Point No. 001

The Discharger shall maintain compliance with the following effluent limitations at
Discharge Point No. 001, with compliance measured at Monitoring Location EFF­
001 as described in the attached MRP (Attachment E):

a. The Discharger shall maintain compliance with the effluent limitations specified in
Table 6:

Table 6 Effluent Limitations
Effluent Limitations

Parameter Units Average Average Maximum Instantaneous Instantaneous
MonthlY Weekly Daily Minimum Maximum

Ammonia Nitrogen, mg/L 0.6 -- 1.5 -- --
Total (asN) Ibs/da/ 1.0 -- 2.5 -- --
Biochemical Oxygen mg/L 10 15 20 -- --
Demand (5-day @ 20

Ibs/day1 17 25 33°C) -- --
Chlorodibromomethane 1J9/L 34 -- 68 -- --
Cyanide 1J9/L 4.3 -- 8.5 -- --
Dichlorobromomethane 1J9/L 46 -- 92 -- --
pH

standard
6.5 8.5Units -- -- --

Total Coliform MPN/100 mL . -- -- -- -- 240

Total Suspended Solids
mg/L 10 15 20 -- --

Ibs/day1 17 25 33 -- --
Based on a average dry weather flow of 0.2 mgd.

b. Percent Removal: The average monthly percent removal of BODs andTSS
.shall not be less than 85 percent.

)

c. Acute Whole Effluent Toxicity. Survival of aquatic organisms in 96-hour
bioassays of undiluted waste shall·be no less than:

i. 70%, minimum for anyone bioassay; and
ii. 90%, median for any three consecutive bioassays.

d. Total Residual Chlorine. Effluent total residual chlorine shall not exceed:

i. 0.011 mg/L, as a 4-day average;
ii. 0.019 mg/L, as a 1-hour average;

Limitations and Discharge Requirements 10




